CINERGY,

Cinergy Corp.

139 East Fourth Street

Rm 25 AT I1

P.O. Box 960

Cincinnati, OH 45201-0960
tel 513.287.3601

fax 513.287.3810
jfinnigan@cinergy.com

. oa Ak John J. Finnigan, Jr.
E\ﬂﬁ\‘f } /‘); ‘%UDJ Senior Counsel
VIA OVERNIGHT MAIL -
PUBLIC sERVICE
AOMMISSION
May 11, 2005

Ms. Elizabeth O’Donnell

Executive Director,

Kentucky Public Service Commission
211 Sower Boulevard

P.O. Box 615

Frankfort, Kentucky 40602-0615

Re:  Case No. 2005-¢2 199

Dear Ms. O’Donnell:

Enclosed please find an original and 12 copies of The Union Light, Heat and Power
Company’s  Application Relating to Sale of 7200 Industrial Road
Construction/Maintenance Center Building. Please return the two extra copies to me file-
stamped in the enclosed overnight mail envelope.

Should you have any questions, please contact me at (513) 287-3601. Thank you for
your consideration.

Sincerely,

Jahn J. Finnigan, Jr.
Senior Counsel

JIF/sew
Enclosures

cc: Hon. Elizabeth E. Blackford



COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION  §{

In the Matter of: WAy + 2 005

v

APPLICATION OF THE UNION ) W%}ﬁ i
LIGHT, HEAT AND POWER ) R
COMPANY RELATING TO SALE ) CASE NO. 2005- cc 94
OF 7200 INDUSTRIAL ROAD )
CONSTRUCTION/MAINTENANCE )
CENTER BUILDING )

APPLICATION

Pursuant to KRS 278.218 and 807 KAR 5:001 Section 8, The Union Light, Heat
and Power Company (“ULH&P”) respectfully states as follows:

1. Utility Status. ULH&P is a corporation organized and existing under the
laws of the Commonwealth of Kentucky. ULH&P’s principal office and principal place
of business is 1697 A Monmouth Street, Newport Shopping Center, Newport, Kentucky
41071, and its mailing address is P.O. Box 960, Cincinnati, Ohio 45201. Pursuant to 807
KAR 5:001 Section 8(3), a certified copy of ULH&P’s articles of incorporation is on file
with the Commission in Case No. 2005-00042, and is incorporated by reference.
ULH&P purchases, sells, stores and transports natural gas in Boone, Campbell, Gallatin,
Grant, Kenton and Pendleton Counties, Kentucky. ULH&P also purchases electricity,
which it distributes and sells in Boone, Campbell, Grant, Kenton and Pendleton Counties,
Kentucky. ULH&P is a “utility” as defined in KRS 278.010(3) and is subject to the
Commission’s jurisdiction pursuant to KRS 278.040.

9 Sale of 7200 Industrial Road Building. ULH&P desires to re-locate its

current construction/maintenance center at 7200 Industrial Road in Florence, Kentucky to

a new location at 1262 Cox Avenue in Erlanger, Kentucky. ULH&P intends to re-locate
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because the Cox Avenue building is a more optimal site for a construction/maintenance
center, as more fully explained below. Because one-half of the Industrial Road building
is subject to a long-term lease to Cincinnati Bell Technology Solutions, Inc. (“Cincinnati
Bell”), ULH&P would sell the Industrial Road building at net book value to Tri-State
Improvement Company (“Tri-State”), which is a ULH&P affiliate in the business of
holding and managing non-utility property. Tri-State would then sell the building to the
general public. ULH&P commits that, if Tri-State sells the building for an amount
greater than net book value, then ULH&P will credit customers with the sale proceeds in
excess of then-current book value, proportionate to the amount of the building in
ULH&P’s base rates.

3. Relief Requested. In this proceeding, ULH&P seeks an order from the

Commission that either: (a) Commission approval for ULH&P’s sale of the Industrial
Road building is not required under KRS 278.218 because the building is obsolete and
would not longer be used for ULH&P’s utility service; or (b) the Commission approves
ULH&P’s proposed sale of the Industrial Road building to Tri-State because the
transaction is for a proper purpose and consistent with the public interest. Additionally,
ULH&P requests Commission approval under KRS 278.2201 et seq. for ULH&P’s sale
of the building to Tri-State at net book value.'

4. ULH&P’s Current Construction/Maintenance Center at Industrial Road.

(a) ULH&P currently owns and operates a construction/maintenance center at

Industrial Road in Florence, Kentucky. ULH&P purchased this building in 1994.

1 ULH&P submits that its sale of the Industrial Road building to Tri-State complies with KRS
278.2201 et seq. because the sale price would take place at ULH&P’s net book value, and if Tri-State’s sale
of the building results in a market value higher than ULH&P’s book value (net of brokerage fees and
taxes), ULH&P’s customers would receive a proportionate credit of such excess amount.

2
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ULH&P moved its construction/maintenance building to this location in 1994 because
the Commonwealth of Kentucky acquired part of the land from ULH&P’s previous
construction/maintenance center as part of a road widening project, which rendered the
previous building obsolete.

(b.) ULH&P purchased the building in 1994 for $2.5 million dollars. The
building was previously used as a manufacturing plant, and ULH&P had to make
improvements to convert the building to a construction/maintenance center, at a cost of
$2,594,727. The improvements consisted primarily of building canopies outside the
building to store ULH&P’s construction/maintenance vehicles, and to convert
approximately 10,000 square feet of the building from warehouse space to office space
for ULH&P’s construction and maintenance staff. The building is approximately
140,000 square feet. ULH&P uses approximately 71,000 square feet for its
construction/maintenance center. ULH&P has 65 Electric Operations employees, 34 Gas
Operations employees and 112 vehicles and trailers at this location. The space is also
used to store construction equipment, tools, parts and supplies.

(c.) Cinergy Services, Inc. (“Cinergy Services”), ULH&P’s affiliate, previously
leased the unused one-half of the building from ULH&P, beginning in 1998. Cinergy
Services used this space as a wholesale electricity trading center. Cinergy Services spent
approximately $21 million in improvements to the building to equip it for a trading
center. These expenditures increased the book value of the building, but were not added
to ULH&P’s rate base because the only portion of the building in base rates are the costs

attributable to the portion of the construction/maintenance center used for Gas
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Operations, which were incorporated in ULH&P’s general gas rates in Case No. 2001-
00092. Cinergy Services vacated the building in 2002.

(d) ULH&P continued to wuse one-half of the building as a
construction/maintenance center after Cinergy Services vacated the building; however,
approximately one-half the building remained vacant until September 2004, when
ULH&P leased the unused one-half (approximately 69,000 square feet) to Cincinnati Bell
for use as a data processing center. The lease was for a term of 15 years and nine
months, from December 1, 2004 through August 31, 2020. The lease granted Cincinnati
Bell a right of first refusal, which permitted Cincinnati Bell to acquire the building if
ULH&P decided to sell the building to a third party. The lease also granted Cincinnati
Bell an option to purchase the building at the end of 15 years.

(e.) As of March 2005, the building’s net book value is $16.1 million, of which
$2.9 million is in ULH&P’s base rates (representing the portion of the building used for
the construction/maintenance center and allocated to Gas Operations) and $13.2 million
is not in ULH&P’s base rates (including the other half of the building formerly used for
the trading center, and currently leased to Cincinnati Bell).

(f) ULH&P retained Colliers Turley Martin Tucker (“Colliers”), a regional
commercial real estate services firm, to render an opinion regarding the Industrial Road
property. Colliers’ opinion is at Attachment A. Colliers’ opinion is that the Industrial
Road property is worth $15 million to $15.5 million.

5. ULH&P’s Planned New Construction/Maintenance Center at 1262 Cox
Avenue.

(@) During the past few years, ULH&P has explored relocating its

construction/maintenance center due to traffic concerns at the present building. The

4
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present building has interstate access by the following routes: (1) north on Industrial
Road, west on Rt. 42, to interchange with [-75/I-71 (approximately two miles and four
traffic signals); or (2) east on Rt. 25 (Dixie Highway), north on Rt. 42, west on Turfway
Road to interchange with 1/75/1-71 (approximately four miles and five traffic signals).
Industrial Road has become more congested during recent years due to greater
commercial and industrial traffic from other businesses located on Industrial Road. Dixie
Highway has become more congested due to growth of residential housing in this area.
During peak traffic conditions, it takes approximately 25 minutes to travel from the
building to the interstate via the north route and approximately 20 minutes via the south
route. Additionally, the Commonwealth of Kentucky recently informed ULH&P of a
road widening project to Industrial Road which will cause ULH&P to lose some of its
land and could increase traffic.

(b.) ULH&P explored several sites along [-275 as alternative locations for the
construction/maintenance center. ULH&P located a suitable building at 1262 Cox
Avenue in Erlanger. ULH&P signed a contract to purchase the building on April 29,
2005. The contract is contingent on ULH&P obtaining a favorable order from the
Commission for the sale of the Industrial Road building. A copy of the contract is at
Attachment B.

(c.) The Cox Avenue building is approximately 93,500 square feet. The building
has previously been used as a manufacturing plant. ULH&P’s purchase price for the
building is $2.1 million. ULH&P estimates that it will incur approximately $2 million in
costs to retrofit it for a construction/maintenance center. This would result in a net book

value of the amount of the building in ULH&P’s base rates of approximately $4.1
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million. This exceeds the net book value of the amount of the Industrial Road building
presently in ULH&P’s base rates; however, the $2.9 million in ULH&P’s base rates only
represents the costs attributable to ULH&P’s Gas Operations’ use of the
construction/maintenance center. The amount in ULH&P’s base rates for the Industrial
Road building would increase when the costs for ULH&P’s Electric Operations’ use of
the building are added to ULH&P’s base rates. Additionally, the Cox Avenue building
would provide several benefits over the current building, as discussed below.

(d.) The Cox Avenue building would provide ULH&P better access to the
interstate. The Cox Avenue building has interstate access by the following routes: (1)
east on Cox Avenue, south on Turfway Road, east on Commonwealth Avenue to 1-75/I-
71 interchange (approximately one mile and two traffic signals); or (2) west on Cox
Avenue, north on Janike Lane, north on Mineola Pike to I-275 (approximately one and a
half miles and three traffic signals). During peak traffic conditions, it takes
approximately five minutes to travel from the building to 1-75/1-71 via the Turfway Road
route and approximately eight minutes to I-275 via the Mineola Pike route. The Cox
Avenue building is more centrally located to most of the customers in ULH&P’s service
territory than the present building, which should improve ULH&P’s service response
time. Additionally, the Cox Avenue building is operationally superior to the present
building because the Cox Avenue building would be newer and would allow ULH&P to
store its service vehicles inside, which would better preserve the vehicles and equipment,
as compared to the storage under canopies at the present building. A map showing both
the Industrial Road (Florence) building and the Cox Avenue (Erlanger) building is at

Attachment C.
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6. Cincinnati Bell’s Planned Data Processing Center Expansion for
Industrial Road.

If the Commission approves this transaction, Cincinnati Bell would ultimately use
the remainder of the space at Industrial Road for an expansion of its data processing
center. The expanded data center is expected to result in 40-50 additional jobs at this
location. Most of these employees presumably would be computer technology
professionals.

7. Applicability of KRS 278.218.

(a)) ULH&P submits that KRS 278.218 would not apply to the sale of the
Industrial Road building because ULH&P would be selling the building to Tri-State due
to obsolescence and the building will not be used to provide the same or similar service to
ULH&P or its customers. ULH&P further submits that the building is obsolete as a
construction/maintenance center for the reasons discussed above. Nevertheless, ULH&P
recognizes that “obsolescence” is not defined under KRS 278.218, and that the building
arguably could be viewed as not obsolete in the sense that ULH&P could possibly
continue to operate its construction/maintenance center there for an extended period of
time, even though it is not the optimal site.

(b.) Based on the foregoing, ULH&P requests that the Commission rule either:
(a) that no Commission approval for ULH&P’s sale of the Industrial Road building is
required under KRS 278.218 because the building is obsolete and will not longer be used
for ULH&P’s utility service; or (b) that the Commission approves ULH&P’s sale of the
Industrial Road building because the transaction is for a proper purpose and consistent

with the public interest.
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(c.) ULH&P submits that the Industrial Road building is obsolete because: the
Cox Avenue building is more centrally located to most customers in ULH&P’s service
territory; can be acquired and renovated at a reasonable cost as compared to the current
net book value of the Industrial Road building; has better access to the interstate
highways, which should allow ULH&P to respond to customer outages more quickly;
would be a newer facility; and would allow ULH&P to store the service vehicles inside
the building.

(d.) In the alternative, if the Commission finds that the Industrial Road building is
not obsolete, ULH&P requests that the Commission approve ULH&P’s sale of the
building on the grounds that it is for a proper purpose and consistent with the public
interest. ULH&P submits that the sale meets these criteria because: (i.) ULH&P would
sell the building to Tri-State at net book value, and ULH&P commits that, if Tri-State
sells the building for a higher price than ULH&P’s sale to Tri-State, then ULH&P will
credit customers with the sale proceeds in excess of then-current book value,
proportionate to the amount of the building in ULH&P’s base rates; (iv.) based on the
foregoing, ULH&P’s customers would not be harmed by the sale of the Industrial Road
building; (v.) ULH&P’s sale of the building would also allow Cincinnati Bell to expand
its use of the building, which would produce the economic development benefits
discussed above; and (vi.) ULH&P customers would benefit from Cincinnati Bell’s
expansion of the data processing center because this would result in greater electric load,
which would allow ULH&P to spread its fixed costs over a greater usage which, all

factors considered equally, ultimately would tend to keep rates lower. Additionally,
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ULH&P customers would benefit from the other economic development impacts of this
transaction such as more job opportunities and greater tax revenues.

WHEREFORE, ULH&P respectfully prays that the Commission issue an order as
requested herein. ULH&P also respectfully requests that the Commission issue its order
within 30 days of the ULH&P’s filing of this application, because ULH&P’s contract to
purchase the Cox Avenue property is contingent on Commission approval of the sale of
the Industrial Road building, and ULH&P will not proceed with the significant
architectural and engineering costs for the Cox Avenue building, pending the
Commission’s approval of ULH&P’s sale of the Industrial Road building.

Respectfully submitted,

THE UNION LIGHT, HEAT AND POWER
COMPANY

J 01@4 . Finni gan:/J I.

Senior Counsel

P. O. Box 960

Room 2500, Atrium II

139 East Fourth Street
Cincinnati, Ohio 45201-0960
(513) 287-3601

144705



Case No. 2005-____

ATTACHMENT A

Page 1 of 13
TURLEY
MARTIN
TUCKER

221 East Fouth Street, 27th Floor, Cincinnati, OH 45202
Telephone 513-421.-4884 Facsimile 513-421-1215

May 6, 2005 MEY 2 2005
Steve Ruehlman ') %%&ﬁmv;igﬁt
Cinergy

Cinergy Building

4™ & Main Street

Cincinnati, OH 45202

Steve,

We have reviewed the prospective cash flows for Cinergy’s Florence property and evaluated
them using Argus models to project a selling price and returns for a prospective investor.
Attached are three files that summarize those analyses numerically. The following is a summary
of what those models show.

The first model we ran was to forecast a current value range using a 9 cap for determining
residual value at the end of the 10™ year of ownership. Our logic was that with five years
remaining and 10 years from now, cap rates could be higher than they are today. We then ran
another model using the same cash flows but using an 8 cap on the residual which would raise
the sale price at end of year 10. Both models were run using the same debt assumptions with a
loan of 70% LTV at 5.75% with 30 year amortization. These models helped consider ranges of
value for the property and what the associated returns would be at various values. This analysis
led to a projected value in the $14 million range.

After evaluating those models we ran a third model and projected a value of $14.5 million with
an 8 cap on Year 11 NOI (to determine the residual value at the end of a 10 year hold). The
$14.5 million value equates to a price per square foot of about $103/sf and a 7.6% cap on FY
2007 NOIL. At that value an investor would realize an unleveraged IRR of 8.37% and a leveraged
IRR of 12.81%. Given what we know today about the market, we feel that there are investors
out there who would be at least that aggressive. We also feel that it is entirely possible that there
are investors out there who would be even more aggressive in their valuation if given the
opportunity to buy the offering. The only way to determine how aggressive they would be is to
take the property to the market. The biggest questions are how they would underwrite the
tenant’s credit, the building, the market and how they would underwrite the residual value.

Finally, we did not include the additional land in this analysis. Without knowing the exact piece
that you could make available, it is difficult for us to determine specific market value. However,
it is not unreasonable to assume that land in this industrial park could sell for $100,000 per acre
which would increase our valuation by $1,000,000.

Cincinnati ® Dayton ® Indianapolis ® Kansas City ® Minneapolis/St. Paul ® Nashville ® St Louis
Commercial Real Estate Services



Case No. 2005- ____
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Given a sale is what Cinergy would like to pursue, we would advise that the property be
packaged, taken to market without an asking price and let us drive the value to its highest point
via competition. We recently represented Duke with a similar requirement. We surpassed their
expectations by a fair amount with both the number of offers (32) and the value (went over $41
million when they thought high $30’s was the top).

Let me know if there are any questions or more analysis is needed.

Sincerely,

P v V)~

Michael A. Hartmand, SIOR, CCIM Jameg P.0’Connell, CCIM
Principal/Exédcuti {'Vice President Pring Senior Vice President
Attachments

Colliers Turley Martin Tucker
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COLLIERS

INTERNATIONAL

Michael A. Hartmann, CCIM, SIOR o N0, 2008
Principal/Executive Vice President Page 12 of 13
Office Sales and Leasing
513.763.3010

Real Estate Specialty Specialist in the sales and leasing of office properties in the Greater

Cincinnati Office Market.

Major Transactions Mike completed over $150 million of office transactions in The Cincinnati
Office Market in the last three years. Most recently he completed the sale of
the Atrium | Building after successfully representing Convergys in their search
for a new corporate headquarters. He also completed the 268,000 square
foot Provident Bank and the 210,000 square foot AT&T leases which were
the largest lease transactions in Downtown Cincinnati in over 17 years. His
clients include a variety of major national and local companies such as
Procter & Gamble, G.E. Aircraft Engines, Children’s Hospital, Merrill Lynch,
Convergys, Cincinnati Bell, Cinergy, The Greater Cincinnati Chamber of
Commerce and The Kroger Company. His consistent production over the
past 17 years has enabled Mike to be recognized as one of the leading office
brokers in Cincinnati. Mike is a principal and serves on the Board of Colliers
Turley Martin Tucker.

Career History Prior to joining Colliers, Mike was a Senior Associate with Everest
Commercial Real Estate Services where he was responsible for sales,
leasing and consultation for office properties focusing mainly on the CBD.
Mike's additional real estate experience includes two years with Vollmer
Realty concentrating on office properties in the Cincinnati CBD. His
beginning in sales dates back to employment at Procter & Gamble. As a
sales executive in the Food Service & Lodging Products Division, Mike was
responsible for developing 50 of the largest food services accounts in the
Ohio/indiana region. In this capacity, Mike was awarded the Outstanding
Distributor Development Award in 1986.

Community Leadership Mike has served on the Board of Catholic Social Services, and is a member
of the Finance Committee of St. Pius X Parish. Mike is actively involved as a
mentor at St. Francis Seraph in Over-the-Rhine, as well as, the lives of his
three children. Among his professional accomplishments, Mike is a member
of SIOR and CCIM. After graduating from Moeller High School in 1981, Mike
attended Cornell University, where he earned a Bachelor of Science degree
in Industrial and Labor Relations.

Education Cornell University, B.S. 1985

Clients Served The Kroger Company, Convergys, Cinergy, Merrill Lynch, Children’s Hospital,
Provident Bank, Jacor Communications, Cincinnati Bell, Procter & Gamble,
G.E. Aircraft Engines, Pomeroy Computer Resources, Ohio State Teachers
Retirement Systems, and KeyBank Corp.
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PROFILE

Industry Achievements Certified Commercial Investment Member (CCIM), Society of Industrial and
Office REALTORS® (SIOR), Ohio Real Estate Salesperson License,
Kentucky Real Estate Salesperson License
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COLLIERS B2
INTERNATIONAL
TUCKER

James P. O’Connell, CCIM
Principal, Senior Vice President
Investment Sales
513.763.3042

Real Estate Specialty Specializes in major investment transactions of office, retail and industrial
properties. Mr. O’Connell is a partner with Tom Powers, an investment and
industrial specialist, and Jeff Bender, an industrial specialist; their Cincinnati-
based team, which includes six other professionals, specializes in capital
placements throughout the U.S., focusing in the Midwest.

Major Transactions Over the past five years, Jim and his team have averaged $595 million and
14,100,000 square feet per year in transactions in retail, industrial, office and
investment sales, and industrial leasing. Since 1991, Jim’s career
transactions have totaled $3.9 billion and 100 million square feet, and have
included major property sales such as:

*  RREEF's purchase of Cabot Industrial Trust {41 million SF, $2.1
billion),

Prudential Multi-Market Industrial Portfolio (5,231,105 SF) National,

Kodak Elmgrove Campus (5.0 M SF) in Rochester, New York

Forest Fair Mall (1.35 M SF),

Hemmer Industrial Portfolio (833,321 SF),

Blue Ash Distribution Center (770,705 SF),

Nine West Distribution (713,530 SF),

National City Center (649,619 SF) in Indianapolis, Indiana,

Beechmont Mall (595,476 SF),

Chiquita Center (535,000 SF),

580 Building (516,622 SF),

Park 50 TechneCenter (501,093 SF),

150 West Jefferson (494,463 SF) in Detroit, Michigan.

Career History Jim joined Colliers Turley Martin Tucker in 2002 as a principal after nineteen
years with CB Richard Ellis and their Institutional Investment Properties
Group.

Education University of Cincinnati, Bachelor of Arts in Business Administration, majoring
in Management

Clients Served Cabot Industrial Trust, Prudential, Heitman Advisors, LaSalle Advisors, ERE
Yarmouth, Duke-Weeks, Archon Group, Clarion, STRS of Ohio, MetLife,
UBS, TIAA and RREEF

Industry Achievements CCIM Designation (Certified Commercial Investment Member); CCIM
Instructor; Ohio Real Estate Salesperson and Broker License; Kentucky Real
Estate License.
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O’Connell, Bender & Powers A unique Partnership of Real Estate Professionals within Colliers International
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OFFER TO PURCHASE

PUBLIC 3ERVICE

This OFFER TO PURCHASE (hereinafter “Agreement”) is madebysand between
the undersigned, THE UNION LIGHT, HEAT & POWER COMPANY, a Kentucky
corporation (hereinafter “ULH&P” or "Purchaser"), whose address is ULH&P, c/o
Stephen Ruehlman P. O. Box 139 Rm. 1270 M Cincinnati, Ohio 45201, Brinkman
Jaymont Associates, LLP, an Ohio Limited Liability Partnership (hereinafter "Seller"), c/o
Tom Brinkman, Sr., whose address is 1598 Bloomingdale Avenue, Cincinnati, Ohio
45230, whereby Purchaser offers to buy from Seller, upon the terms hereinafter set
forth in this Agreement, the real and personal property described as constituting the
lands and improvements owned by Seller in fee, as shown on the drawing attached as
Exhibit “A” and incorporated herein and located at 1262 Cox Avenue, Erlanger,
Kentucky 41018, with a legal description attached hereto as Exhibit “B” and
incorporated herein (hereinafter "Real Property").

Included within the description of Real Property are the buildings, structures,
landscaping, and all other improvements on the land, as well as all heating, ventilating
and air conditioning equipment and systems, plumbing and electrical equipment and
systems, alarm systems, sprinkler systems and all other property, attached to,
appurtenant to, or located on and used in connection with the operation, management
or maintenance of the Real Property, together with all right, title and interest of Seller in
and to easements and other appurtenances and privileges relating thereunto, on the
terms and conditions set forth herein. Except for as otherwise expressly set forth

herein, the Property is sold in “as-is, where-is condition.”
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1. SALE PRICE AND EARNEST MONEY. Pu ser agrees to pay
Seller the sum of Two Million One Hundrzgj‘go(ﬁgfs’;;{dzoﬁm cents ($2,100,000.00),
which is the total purchase price for the Real Property (hereinafter “Purchase Price”),
subject to such prorations as hereinafter set forth.

a. Additionally, Purchaser shall pay to Seller upon the execution of
this Agreement, eamest money in the amount of Fifty Thousand Dollars
($50,000.00)(hereinafter “Earnest Money”), which shall be applied towards the
Purchase Price and retained by the Seller upon acceptance of this Agreement pending
Closing (as defined herein below). In the event that the Closing does not transpire in
accordance with the terms and condition for Purchaser’s termination of this Agreement
or should the parties mutually agree not to Close the purchase and sale of the Real
Property, then Seller shall return the Earnest Money to Purchaser, which shall not
accrue any interest on behalf of Purchaser; otherwise, Seller shall be entitled to the

Earnest Money.

2. CONTINGENCIES. The Purchaser's obligations are expressly

contingent, for the benefit of Purchaser, upon the following:

a. Purchaser shall be satisfied with the results of any inspections of
the Real Property made by or on the behalf of Purchaser. Purchaser shall have ninety
(90) days from the Effective Date (defined herein below) of this Agreement to conduct
such studies, inspections, and assessments as Purchaser deems necessary or
appropriate (hereinafter the "Inspection Period"). If, on or prior to the expiration of the
Inspection Period, Purchaser notifies Seller in writing that Purchaser is not satisfied with

the results of such studies, inspections, and assessments, Purchaser may declare this
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Agreement null and void and of no further force or effect, in which event each party will
be released from any and all liability to the other. Purchaser shall be entitled to the
Earnest Money, and Seller shall immediately (no later than five [5] business days) remit
said Earnest Money to Purchaser without any obligation of Purchaser to send notice to
Seller or request the Earnest Money.

b. Purchaser intends to determine that its intended use for the Real
Property is feasible, approved by the Kentucky Public Service Commission, and will be
successfully implemented. Purchaser shall have ninety (90) days from the Effective
Date of this Agreement to determine that its intended use for the Real Property is
feasible and approved, (hereinafter the "Evaluation Period"). If on or prior to the
expiration of the Evaluation Period Purchaser notifies Seller in writing that Purchaser
has determined that its intended use for the Real Property is not feasible or will not be
successfully implemented, Purchaser may declare this Agreement null and void and of
no further force or effect, in which event both parties will be released from any and all
liability under this Agreement, and Purchaser shall be entitled to the Earnest Money,
and Seller shall immediately (no later than five [5] business days) remit the Earnest
Money to Purchaser without any obligation of Purchaser to send notice or request such
Earnest Money. The Inspection Period and Evaluation Period shall run concurrently,
whereby both shall commence upon the Effective Date of this Agreement and end
ninety (90) calendar days from the Effective Date (collectively, the Inspection Period
and the Evaluation Period may be referred to herein as the “Inspection and Evaluation

Period,” as applicable).
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C. In the event that any cloud or defect in the title to the Real Property
is disclosed during any title examination that Purchaser elects to perform, Seller shall
have the right, but not the obligation, to cure such defect. Seller shall notify Purchaser
of its election whether or not to cure such defect within seven (7) days of receiving
notice of the defect. In the event Seller elects not to cure, Purchaser may (i) elect to
accept the Real Property subject to any such defect and deduct any all cost and/or
expense, direct and indirect, for the cure of such defect from the Purchase Price; or (ii)
terminate this Agreement, with Earnest Money returned Purchaser (interest is not
applicable). Purchaser shall provide Seller written notice, within seven (7) days of
Seller's notice of election not to cure, of Purchaser’s election of (i) or (ii) above.

3. CLOSING. The closing of the sale of the Real Property shall occur
within thirty (30) days after Purchaser notifies Seller of Purchaser's acceptance of the
Real Property, but in no event later than August 31, 2005 (hereinafter “Closing” or
“Closing Date”). The Closing shall be held at the offices of ULH&P 139 East 4" st.
Cincinnati, Ohio 45202. Purchaser shall be given exclusive possession of the Real
Property at Closing. At the Closing, Seller, at Seller's expense, shall make, execute and
deliver to Purchaser a good and sufficient General Warranty Deed conveying to the
Purchaser good and marketable title to the Real Property in form and substance
acceptable to the Boone County Auditor and Recorder for purposes of transfer and
recording. Title to the Real Property shall be free, clear and unencumbered at the time
of Closing, with the exception of any easements and similar encumbrances of record.
Seller shall also execute and/or deliver, as appropriate, any other documents

reasonably requested by Purchaser's title insurance company, including, but not limited

Page 4 of 19
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to, an Affidavit of Title, a Non-Foreign Affidavit, Certificates of Good Standing,
documentation of authority showing due authorization of the parties to execute the
instruments of sale and conveyance, and any and all other similar documents
reasonably requested by Purchaser, its counsel, or the title insurance company.
Further, at Closing Purchaser shall execute the Note and any other Instrument as set

forth herein or to effect the parties’ intentions as set forth herein.

4. PRORATION. Prior to the Closing Date, Seller shall pay all real
estate taxes and installments of assessments (whether general or special) on the Real
Property that are due or become due prior to the date of Closing. Taxes and
assessments which are a lien against the Real Property as of the date of Closing, but
which are not yet due and payable as of the Closing Date, shall be prorated as of the
Closing Date to the extent possible; however, if there are any taxes due and owing by
the Seller for the time of Seller's ownership of the Real Property, such shall be the
Seller's responsibility even after Closing. The Purchaser shall notify Seller of such
amount and the Seller shall immediately remit to Purchaser for payment. Seller shall be
responsible for any and all costs, direct and indirect, in the enforcement of this
provision, including attorneys’ fees. This provision shall survive the termination of this
Agreement, and not merge into the General Warranty Deed for the conveyance of the
Real Property from the Seller to the Purchaser.

5. CASUALTY OR CONDEMNATION. In the event of substantial loss or

damage to the Real Property prior to the Closing by fire, condemnation, or other
casualty (not resulting from negligence of Purchaser), Purchaser may, at any time after

receipt of notice or knowledge of that event, cancel this Agreement, in which event this
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Agreement shall terminate and neither party shall have any further rights or obligations
under this Agreement, and Seller shall immediately reimburse Purchaser the Eamest
Money paid hereunder. In the event that Purchaser shall not elect to terminate, first,
and Seller subsequently elects also not to terminate this Agreement, or if the loss or
damage is not "substantial," then this Agreement shall remain in full force and effect,
and Purchaser shall proceed to Closing and take the Real Property as damaged, in
which event Purchaser shall be entitled to receive the insurance proceeds or
condemnation award plus the amount of any deductible, co-insurance, or self-insurance
carried by Seller, so that Purchaser shall receive, in effect, the full replacement cost of
the loss or damage, as the cost is determined in the settlement with the insurer or the
condemning authority. As used herein, a "substantial” loss or damage means any loss
or damage to the Real Property resulting in the cost of repair exceeding $100,000.00.

6. BROKER. Purchaser represents and warrants to Seller that neither it
nor its officers or agents nor anyone acting on its behalf has dealt with any real estate
broker other than West Shell Grubb & Ellis (“Purchaser’s Broker”) and Colliers
International (“CTMT”)(“Seller’s Broker) in the negotiations or making of this
Agreement, and Seller agrees to indemnify and hold harmless Purchaser from the claim
or claims of any other broker or brokers claiming to have an interest in the Purchase.
Seller represents and warrants to Purchaser that neither it nor its officers or agents nor
anyone acting on its behalf has dealt with any real estate broker other than West Shell
Grubb & Ellis (“Purchaser’s Broker”) and Colliers International (“CTMT")

(“Seller’'s Broker) in the negotiations or making of this Agreement.
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7. SELLER'S REPRESENTATIONS, WARRANTIES AND COVENANTS.

Seller represents, warrants, and covenants to Purchaser as to the following fnatters,
and shall be deemed to remake all of the following representations, warranties and
covenants as of and up to the date of Closing and that the same shall survive the
Closing.

a. To Seller's actual knowledge, the Real Property is in compliance
with all applicable federal, state and local statutes, laws, ordinances, orders,
requirements, rules and regulations, including, but not limited to, building, zoning, and
environmental laws.

b. To Seller's actual knowledge, all required building permits,
occupancy permits or other required approvals or consents of governmental authorities
or public or private utilities having jurisdiction have been obtained with respect to the
Real Property.

C. Seller has received no notice of violation of any applicable federal,
state, or local statute, law, ordinance, order, requiremént, rule or regulation, or of any
covenant, condition, restriction or easement affecting the Real Property.

d. To Seller's actual knowledge, there are no, nor has Seller ever
caused or permitted any third party to cause toxic, hazardous, explosive or otherwise
dangerous materials, substances, pollutants or wastes as those terms are used and
defined in federal, state and local law that have been or are stored, treated, disposed of,
managed, generated, manufactured, produced, released, emitted or discharged on, in
or under the Real Property except for materials used in the previous printing operations

such as inks, solvents and varnish, which were stored for a reasonable period of time,
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and Seller is in compliance with all state, federal and local environmental laws and
regulations applicable to the Real Property and no governmental or private action, suit
or proceeding to enforce or impose liability under any of such laws, rules or regulations
has been instigated or threatened against Seller. There is a closed underground
storage tank (hereinafter “UST”) on the Real Property. Purchaser shall be satisfied as
to the status of this UST during its due diligence, and Seller shall provide any and all
environmental reports and any other documents or information in Seller's possession
related to the UST upon Seller's execution of this Agreement without further request of
Purchaser.

e. To Seller's actual knowledge, there are no encroachments onto the
Real Property of any improvement on any adjoining property and there are no
encroachments onto any adjoining property of any improvements on the Real Property.

f. To Seller's actual knowledge, there is no pending or threatened
litigation, arbitration, administrative action or examination, claim or demand whatsoever
relating to the Real Property, and Seller is not currently contemplating the institution of
insolvency proceedings.

g. Seller has no knowledge of any pending or contemplated eminent
domain, condemnation, or other governmental or quasi-governmental taking of any part
or all of the Real Property, and there are no improvements that have been ordered to be
made and/or have not been previously assessed and there are no special, general or

other assessments pending, threatened against or affecting the Real Property.
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h. There are no management contracts, service contracts, leases or
other agreements, either oral or written, pertaining to the Real Property that will survive
the Closing or to which Purchaser or the Real Property will be bound.

i. Seller has paid or will pay in full all bills and invoices for labor and
material of any kind arising from the ownership, operation, management, repair,
maintenance or leasing of the Real Property prior to Closing, and there are no actual or
potential claims for mechanic's liens, brokerage commissions or other claims
outstanding or available to any party in connection with the ownership, operation,
management, repair, maintenance or leasing of the real property except as fully
described in this Agreement.

j- To Seller's actual knowledge, the Real Property is properly zoned
for the purposes for which it is currently utilized.

K. To Seller's actual knowledge, the continued compliance with all
legal requirements relating to the Real Property is not dependent upon facilities located
on any other property.

L. To Seller's actual knowledge, the Real Property is serviced by
supplies of public utilities, including, but not limited to, water, sanitary sewer, gas,
electricity, telephone, storm sewer and drainage facilities and other utilities required by
law and/or by the normal use and operation of the Real Property.

m. Seller has not received and has no actual knowledge of any notice
or request, formal or informal, from any insurance company or Board of Fire

Underwriters identifying any defects in the Real Property that would adversely affect the
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insurability of the Real Property or requesting the performance of any work or alteration
with respect to the Real Property.

n. The execution and delivery of this Agreement by Seller, the
execution and delivery of every other document and instrument delivered pursuant to
this Agreement by or on behalf of Seller, and the consummation of the transactions
contemplated by this Agreement have been duly authorized and validly executed and
delivered by Seller.

0. No fact or condition exists that would result in the termination or
impairment of access to the Real Property from adjoining public or private streets or
ways or that could result in discontinuation of necessary sewer, water, electric, gas,
telephone or other utilities or services.

p. For purposes of this Agreement, "to Seller's actual knowledge" shall
mean information that is actually known or was and/or is now in the possession of
Seller's officers and employees.

q. To Seller's actual knowledge, there are no issues or matters that
could be potentially claimed by any third party with respect to the Real Property for
adverse possession, prescriptive easement, quiet title, easements or licenses not of
record,

8. NOTICES. All notices, requests, demands and other communications
hereunder shall be in writing and shall be deemed to have been duly given, if delivered
in person, or mailed by certified or registered mail, postage prepaid as follows:

If to Purchaser:

The Union Light Heat & Power Company
139 E. Fourth Street Rm.1212M
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Cincinnati, Ohio 45202
Attn: Steve Ruehlman, Manager of Real Estate Services

If to Seller:
Brinkman Jaymont Associates, LLP
1598 Bloomingdale Avenue
Cincinnati, Ohio 45230
Attn: Tom Brinkman, Sr.
or to such other address as any party may designate for itself or himself by notice to the

other parties given in accordance with the provisions hereof.

9. ENTIRE AGREEMENT. This Agreement (including the documents

attached hereto and incorporated herein and also referred to herein) constitutes the
entire agreement between the parties hereto related to the subject matter hereof and
supersedes any prior or contemporaneous understandings, statements, agreements, or
representations by or between the parties, written or oral, that may have related in any
way to the subject matter hereof. Each party acknowledges and agrees that no
employee, officer, agent or representative of the other party has the authority to make
any representations, statements or promises in addition to or in any way different than
those contained in this Agreement, and that it is not entering into this Agreement or
transaction in reliance upon any representation, statements, agreement, or promise of
the other party except as expressly stated in this Agreement.

10. PROVISION OF CERTAIN DOCUMENTS. Seller shall deliver to

Purchaser, within five (5) days of the execution hereof, the following documents that are

in Seller's possession, or the possession of agents, attorneys, or contractors of Seller or

which are otherwise available to Seller:

-11-



Case No. 2005-
ATTACHMENT B
Page 12 of 19

a. All environmental assessments and reports relating to the Real

Property that are in Seller's possession;

b. All surveys of the Real Property, if any, that are in Seller's
possession;

C. All title insurance policies, if any, that are‘in Seller's possession;

d. All management contracts, service contracts, or other agreements

pertaining to the Real Property that are in Seller's possession; and
e. All plans, specifications, or other related documents concerning the
physical structure of the Real Property, the buildings thereon, or any of the
fixtures or equipment located thereon that are in Seller's possession.
(b) Failure to deliver any of the above documents within the prescribed time period may
be considered a material breach of this Agreement, and Purchaser may provide Seller
with notice of Purchaser's intent to terminate this Agreement as a resulit thereof.

11. BREACH. Should either party breach any term or condition of this
Agreement or fail to perform by any manner herein (hereinafter the “Breaching Party”),
the other party (hereinafter the “Nonbreaching Party”) shall be afforded all remedies at
law and/or equity, including Purchaser's right of specific performance of Seller's
obligations as set forth herein (should Seller be the Breaching Party) and Seller's
retention of the Earnest Money (if Purchaser is the Breaching Party), and the Breaching
Party shall be responsible for all costs and expenses incurred by the Nonbreaching

Party to enforce the breaching party’s obligations hereunder, including attorneys’ fees

and court costs.
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12. BINDING EFFECT. This Agreement shall be binding upon and inure to

the benefit of Purchaser and Seller and their respective successors and assigns.

13. ASSIGNMENT. Seller shall not assign this Agreement without the

written consent of Purchaser, which will not be unreasonably withheld. Purchaser shall
have the right to assign this Agreement without the written consent of Seller and shall
provide written notice to the Seller of such assignment.

14. GOVERNING LAW. This Agreement, the construction of this

Agreement, all rights and obligations between the parties to this Agreement, and any
and all claims arising out of or relating to the subject matter of this Agreement (including
all tort claims), shall be governed by and construed in accordance with the substantive
laws of the Commonwealth of Kentucky without giving any effect to any conflict of law
doctrine.

b. Any litigation or other legal proceeding of any kind based upon or in any way
related to this Agreement, its subject matter, and/or any rights or obligations between
the parties to this Agreement, shall be brought exclusively in an appropriate court of
competent jurisdiction (state or federal) located in Boone County, Kentucky (if the action
is brought in state court) or in the Eastern District of Kentucky (if the action is brought in
federal court). Any action brought in such courts shall not be transferred or removed to
any other state or federal court. It is further understood and agreed by the parties that
they consent to the exercise of jurisdiction over them by the above-named courts as

their freely negotiated choice of forum for all actions subject to this forum-selection

clause.
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15. HEADINGS. Headings appearing in this Agreement are inserted

for convenience only and shall not be construed as interpretations of text.

16. MODIFICATIONS. No modification, amendment, supplement to, or
waiver of, the Agreement or any of its provisions shall be binding unless made in writing
and duly signed by the parties hereto.

17. WAIVER. A failure or delay of either party to exercise any right or

remedy under this Agreement shall not operate to impair, limit, preclude, cancel, waive

or otherwise affect such right or remedy.

18. SEVERABILITY. If any provision of this Agreement shall be invalid or
unenforceable with respect to either party, the remainder of this Agreement shall not be
affected and each provision of this Agreement shall be valid and enforceable to the

fullest extent permitted by law.

19. ALTERNATIVE DISPUTE RESOLUTION. If a dispute arises between
the Parties relating to this Agreement, the parties agree to use the following Alternative
Dispute Resolution ("ADR") procedure prior to either party pursuing other available
remedies:

a) The aggrieved party shall send a written notice to the other party
describing the dispute.

b) Within fifteen (15) days after receipt of such notice, a meeting,
teleconference or videoconference, upon agreement of the parties, shall be held
between the parties, attended by individuals with decision-making authority

regarding the dispute, to attempt in good faith to negotiate a resolution of the

dispute.
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c) If, within thirty (30) days after such meeting, the parties have not

succeeded in negotiating a resolution of the dispute, they will jointly appoint a

mutually acceptable neutral person not affiliated with either of the parties to act

as a mediator (“Neutral”). If the parties are unable to agree on the Neutral within
ten days (10) days after expiration of the thirty (30) day period, they shall seek
assistance in such regard from Center for Resolution of Disputes, which has an
office in downtown Cincinnati, Ohio ("CRD"). The fees of the Neutral and all
other common fees and expenses shall be shared equally by the parties.

d) The mediation may proceed in accordance with CRD's Model

Procedure for Mediation of Business Disputes, or the parties may mutually

establish their own procedure.

e) The parties shall pursue mediation in good faith and in a timely manner.

In the event the mediation does not result in resolution of the dispute within

twenty (20) days following the mediation, then, upon seven (7) days' written

notice to the other Party, either party may immediately seek other remedies
available to it in law and equity.

19.2. All ADR proceedings shall be strictly confidential and used solely for the
purposes of settlement. Any materials prepared by one party for the ADR proceedings
shall not be used as evidence by the other party in any subsequent litigation; provided,
however, the underlying facts supporting such materials may be subject to discovery,
and used as evidence in any subsequent litigation.

19.3. Each party fully understands its specific obligations under the ADR
provisions of the Agreement. Neither party considers such obligations to be vague or in
any way unenforceable, and neither party will contend to the contrary at any future time

or in any future proceedings.

20. Counterparts. This Agreement may be executed in multiple

counterparts, each of which shall be deemed an original, but all of which shall constitute

one and the same instrument.
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21. Headings. Headings appearing in this Agreement are inserted for

convenience only and shall not be construed as interpretations of text.

IN WITNESS WHEREOF, Purchaser has executed this Offer to Purchase this
77 J Mﬁ‘é’
_c_é]; day of Mareh, 2005. This Offer shall be open for acceptance until 5:00 PM,
April 23, 2005
PURCHASER:

Union Light Heat & Power Co.

By: ﬂ e shan

Name: Frederick J. Newton IIT
Title:Executive Vice President & CAO

Time:

The undersigned agrees to and accepts the foregoing offer this day
of April 2005, which for purposes of this Agreement shall be the Effective Date.

SELLER;
/

By:
Name: Thomaf E. Brinkman, Sr.
Title: Fartner

Date:

Time:
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Being all of Lot No. Seven {(7,, Section Three (35, Qf the
Mineola Incustrial Corporation, a Kentucky Corporation, as
recorded in Plat Book 14, page 43, in the office of the
Boone County Clerk, Burlington, Kentucky.

eing the same property conveyed to the Grantors by Mineola
Industrial Corporation by deed dated the 10th day of
November, 1977 and recorded in Deed Book 239, page 91 in
the office of the Clerk of Boone County Court, Burlington,
Kentucky.

Loty 3 ARD
MINFOLA INDUSTRIAL PARK, SECTION I11
GROUP NO. 1309

Lying and being in e State of Keutucky and Ceunty of Boone,
located in the northeast side of Cox Lane, 360 feet northwest of Jamike
Avenue and described as follows: Begloning ar a stake in the northeast
right-of -way (25 feet {rom the center line), said point being north 40 -
56 west, 300 feet from the northerly right-of-way of Jamike Avenue and
being the corner common to lots 6 and 7, Mineala Industrial Pack, Section
I11; then with the right-of-way of Cox Avenue north 40 - 56 W, 620.00 feet
to a stake, a corner common to lots & and J; thence with the line of lot 4
for one call north 49 - 04 east, 485.00 feet to a stake; thence south 40 -
56 east., 620.00 f to a stake, a corner to lot 7; thence witli said lot
south 42 - 04 wes 485.00 feet to the beginning and containing 6-903
zcres and being lots 5 and 6 as recorded on the plat of Mineola .Industrial
Park, Section I, in Plat Book 3&1% pagey38®, of the Boone County Court
Clerk's office at Burlington, Kentucky.

Also conveyed a storm sewer easement described as follows:
Beginning at a polnt south 40 - 56 east, 20 feet from the northeast corner
of lot &; theace north 49 - 04 east, 5.0 feet; thence 40 - 56 W, 327 feet;
thence south 49 - 04 west, |G feet; thence south 40 - 56 east, 307 feet;

thence north 49 - 04 east, 5.0 feet; thence south 40 - 56 east, 20 feet to
the beginning.

This conveyance is made by Grantor to convey any right, title, claim
or interest i1t may have in and to the above-described property pursuant to
Deed dated February 9.-1978 -and- recorded im Deed Book 24T, "Page 331 of the
Boone Ceunty Clerk's Records and by virtue of a Lease Agreement with the
City of Erlanger, Kentucky, dated September |, 1978 and recorded in Misc.
Book 102, page 276 of said records.
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With the exception of the following:

Reing all of Lot Ho. Five o - ..w=..a2 Industrial Park, Section
TII, 45 sbwown on Plat Dock 14, Page 43 of the Boone County Clerk's
Ofifice at Burlington, Kentucky.

Algsy cunveyed a2 3tcrm sewer easement descrabed as follows:

Beginning at a point south 40 - 56 eacst, 20 feet from the northeast

sovner of Lo ; thence north 19 - 04 east, 5.0 feet; thence 40 -
get; thence south 49 - 04 west, 10 feet; thence south

v, 307 feet; thence north 49 - 04 =ast, 5.0 feet; thence

56 east, 20 feet to the beginning.

-
Fa

56 W, 327
40 - 56 =3
south 40 -

Peing a part of the same property conveyed to the Grantor herein
Ly Deeds dated Novembier 28, 198! and recorded in Deed Book 311,

Page 44 and 311, Page 41 of the Boone County Clerk's records at

Burlington, Kentucky.






